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UNITED STATES OF AMERICA, 

Plaintiff-Appellee, 

-against- 
WILLIAM WOOTEN, 

Defendant-Appellant. 

.-.X 

ON APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF NEW YORK. 

PETITION FOR REHEARING. 

PRELIMINARY STATEMENT 

Y This is a petition for a rehearing pursuant 

to Rule AO of the Federal Rules of Appellate Procedure 
of a decision of this Court dated March 19, 1976 
affirming the order of the District Court entered on 
the 21st day of November, 1975 sentencing the defendant 
appellant Wooten to concurrent terms of two years 
imprisonment, six months of which were to be served in 
a jail type institution, and the balance of which was 










suspended. Wooten was also sentenced to a three year 
term of special parole to commence upon the expiration 
of his confinement. 

A motion to recall the mandate issued herein; 
stay with reissuance pending a determination of a motion 
to reargue the instant appeal; and the continuance of 
bail pending a determination of an application to the 
Supreme Court of the United States by Wooten for review 
of the cause herein on writ of certiorari was filed with 
this court on the 25th day of March, 1976. Wooten is 
presently at liberty. 

ISSUES PRESENTED FOR REVIEW . 

I. 

Did the Trial Court's failure to allow the 
jury to weigh the fact that the government could not 
produce documents containing information given by a key 
witness - co-defendant, coupled with an admission that 
his previous statements were false, deny Wooten a fair 
trial. 
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II. 

Whether defendant Wooten was denied due pro¬ 
cess of law and the right to effective representation 
by the Trial Judge's hasty commencement of the trial 
and failure to grant defendant's request for a brief 
adjournment. 

III. 

Whether the Court's charge was so erroneous, 
confusing and misleading as to prohibit the jury from 

rendering a fair and impartial verdict. 

* * 

ARGUMENT 
POINT I 

THE JURY SHOULD HAVE BEEN PERMITTED 
TO EVALUATE THE FACT THAT THE GOVERN¬ 
MENT COULD NOT PRODUCE DOCUMENTS CON¬ 
TAINING INFORMATION GIVEN BY A KEY 
WITNESS - A CO-DEFENDANT. _ 

Du* .ng the course of the oral argument on 

appeal, the Assistant United States Attorney, misspoke 

when he argued that the defense counsel in the District 

Court had failed to exercise an option to a hearing 

concerning documents which were in the possession of 
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the United States Attorney's office. 


This simply is not the case. 

"Mr. Schatz: Last night 1 learned 
for the first time that at one time 
there existed a U.S. Attorney inter¬ 
view sheet for one Randall Borchardt 
who will be a government witness in 
this case. This witness sheet was 
completed by Richard Weinberg, an 
Assistant United States Attorney 
in our office. Mr. Engel, who was 
in charge of this matter until approx¬ 
imately ten days ago, apprised me of 
the fact that he misplaced or somehow 
this document was no longer in his 
files,...Mr. Engel further stated that 
it was his recollection that this 
document merely related to questions 
of pedigree and that — 

"Mr. Michaels: Objection. It directly 
contradicts what was said to me last 
night by Mr. Schatz. 

"Mr. Schatz: ...to the best of their 
recollection Mr. Borchardt at that 
time did not make any statements with 
respect to this case. I should say 
further that no one is absolutely 
certain as to that fact . [Emphasis added.] 


"The Court: I will require — I will 
dispose of it very promptly. I will 
require the government to make 
available to you Mr. Schatz and Mr. 
Weinberg and who else allegedly -- ... 
will require they be made available 
to you for questioning in advance of 












their trial testimony if anybody is 
going to put him on the witness stand, 
whether the government intends to put 
him on the witness stand or you do." 


Thereafter, when the defense counsel offered 

to call these witnesses to testify concerning the 

document, the Court stated: 

’’The Court: I will not permit the 
jury to hear the evidence as to 
whether or not it was lost. You 
presented that matter yesterday. 

I made available to you all the 
witnesses in the case who had any 
knowledge of it. This is not to be 
tried before the jury." 


This testimony may be found within the 
appendix filed herein, pp. A-20 through A-28. 

This Court, in affirming the conviction 
from the bench, appeared to place emphasis upon the 
fact that the trial attorney had not utilized tbe 
procedure established by the District Court with re¬ 
spect to the lost or destroyed documents. It is 
apparent from the reading of this transcript that no 
such procedure was established and that having been 
given the information immediately before the openings 
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were made to the jury, the trial counsel was prejudiced 
by the denial previously made for a short adjournment 
in order to adequately prepare for this case. 

In a recent decision of this court. United 
States v. Miranda. Dkt. No. 74-2651, Slip Op. 6545 
(2nd Cir., December 3, 1975), great importance was 
attributed to the fact that a jury, as trier of fact, 
was made aware of the government's failure to produce 
a document or tape which it allegedly once had in its 
possession. 

''The evidence concerning the tape and 
its loss was before the jury. Defense 
counsel was in a position to make the 
most of that evidence in summation and 
d f d so * The jury was entitled to con¬ 
sider such evidence in reaching its 
verdict . (Slip Opinion at p.6553. 

Emphasis Added)." 

In view of the testimony at trial that this 
co-defendant Borchardt had repeatedly lied to the 
arresting officers and government officials, it is 
respectfully submitted that the failure to apprise 
the jury of the fact that a document had been either 
misplaced or destroyed was a significant deprivation. 
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of Wooten's rights to a fair trial. 


POINT II 

THE TOTALITY OF THE PROSECUTION WAS 
SO OVERWHELMINGLY PREJUDICIAL AS TO 
DENY THE DEFENDANT THE RIGHT TO A 
FAIR TRIAL. _ 

In this application for a rehearing, de¬ 
fendant urges upon the Court to reconsider the fact 
that there was a misleading charge of the Court to the 
jury (and a letter from a juror attemp_j.ng to impeach 
the verdict); a denial of due process of law and the 
right to effective representation when the trial judge 
elected to commence the trial despite repeated requests 
for a short adjournment from the newly substituted 
trial counsel; the acknowledged false testimony of the 
special agent Greenan before the Grand Jury (transcript 
pp. 91-92, see Exhibit A affidavit of Herman H. Tamow, 
Esq. dated March 25, 1976). 






I 

I 

CONCLUSION 

For all of the above reasons, it is re¬ 
spectfully submitted that this Court should grant 
the instant petition for a rehearing and reverse the 
order of the District Court. 

Respectfully submitted, 

HERMAN H. TARNOW 

Attorney for Defendant-Appellant 
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STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) SS.: 


HERMAN H. TARNOW, being duly sworn, deposes 
and says, that deponent is not a party to the action, 
is over 18 years of age and resides at New York City. 

On April ol , 1976 deponent served the within 

Petition For Rehearing upon the following parties in this 

action at the following addresses designated by said 

parties for that purpose by depositing a true copy of 

same enclosed in a post-paid properly addressed wrapper 

in an official depository under the exclusive care and 

custody of the United States Postal Service within the 

State of New York. 

HON. ROBERT B. FISKE, JR. 

UNITED STATES ATTORNEY 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

FOLEY SQUARE 

NEW YORK, NEW YORK 

ATT: STEVEN M. SCHATZ, ESQ. 
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COUNT ONE 

The Grand Jury chargesi 

1. From on or about the 1st day of February, 1975, 
and continuously thereafter up to and Including the date of 
the filing of this indictment, in the Southern District of 
New York, ROMEO PETRILLO, a/k/a “Roy”, MARGARET PETRILLO, 
VINCENT DiDONATO, DAVID McLEAH, RANDALL B0RC1IARDT, WILLIAM 
WOOTEN, and JOHN KELLEY, the defendants, and others to the 
Crand Jury unknown, unlawfully. Intentionally and knowingly 
combined, conspired, confederated and agreed together 

and with each other to violate Sections 812, 841(a)(1) and 
841(b)(1)(A) of Title 21, United States Code. 

2. It was part of said conspiracy that the said 
defendants unlawfully, intentionally and knowingly would 
distribute and possess with intent to distribute Schedule I 
and II narcotic drug controlled substances, the exact amount 
thereof being to the Grand Jury unknown, in violation of 
Sections 812, 841(a)(1), 841(b)(1)(A) and 841(b)(1)(B) of 
Title 21, United States Code. 
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count THREE 

The Grand Jury further charges» 

On or about the 10th day of March, 1975, In 
the Southern District of Hew York, RANDALL BORCIIARDT, 
WILLIAM WOOTEN, DAVID McLEAN, and ROMEO PETRILLO, a/k/a 
"Roy", the defendants, unlawfully, wilfully and knowingly 
did distribute and possess with intent to distribute a 
Schedule II narcotic drug controlled substance, to wit, 
approximately 195.32 grama (net weight) of cocaine. 

(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A)j Title 18, United States 
Code, Section 2.) 
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OVF.RT ACTS 

In pursuance of the said conspiracy and 
to effect the objects thereof, the following overt acts 
were committed In the Southern District of Hew York and 
elsewhere t 


(1) On or about February 27, 1975, defendants 
ROMEO PETRILLO, n/k/a "Roy”, VINCEWT DiDOHATO, and 
DAVID McLEAN met at 121-6 Freedom Avenue, Staten Island, 
New York and delivered approximately one-eighth of a kilo¬ 
gram of cocaine. 

(2) On or about March 7, 1975, defendants 
RANDALL BORCMARDT, DAVID McLEAN, and ROMEO PETRILLO 
possessed approximately three ounces of cocaine. 

(3) On or about March 10, 1975, defendants 
WILLIAM WOOTEN and RANDALL BORCIIARDT took a taxicab to 
1687 Third Avenue, New York, New York. 

(4) On or about March 10, 1975, defendants 
RANDALL BORCIIARDT, ROMEO PETRILLO, a/k/a "Roy”, and 
DAVID McLEAN met in Apartment 2-S 1687 Third Avenue, 

New York, New York. 

(5) Cn or about March 10, 1975, defendants 
WILLIAM WOOTEN and RANDALL BORCIIARDT met in the vicinity 
of Jimmy Murray’s Bar, 94th Street and Third Avenue, 

New York, Hew York. 

(6) On or about March 10, 1975, defendant 
RANDALL BORCIIARDT delivered approximately seven ounces of 
cocaine. 

(7) On or about March 10, 1975, defendants 


ROMEO PETRILLO, a/k/a "Roy", and DAVID McLEAN received 

$ 200 . 00 . 
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(8) On or about May 5, 1975, defendant 
BANDALL BORCUARDT possessed approximately twenty pounds 

of marijuana. 

(9) On or about t*ay 5. 1975. defendant 
JOHN KELLEY possessed approximately one pound of 
marijuana, approximately 50.000 pills, and $2,090 cash. 

(Title 21, United States Code, Section 846). 






CO fl'T 


THE CLERK: United States against Wooten. 
Government ready? 

MR. SCHATZ: Government ready. 

THE COURT: Mr. Grimes, I have a panel of jurors 
here. We should have started at 10:00 o'clock. 

MR. GRIMES: I made a second call to Mr. Wooten's 
apartment and the young lady who answered the phone tells 
me that he is on his way. 

I would not expect him to fail to appear because 
his appearance is guaranteed by William Hammer, his 
father's business partner, in effect by his father, too. 


waiting? 


THE COURT: How long can I keep this panel 


MR. GRIMES: I understand that. I made those 


two phone calls and I have been looking for him. 

THE COURT: I will give him another ten minutes 
to get here. Otherwise I will issue a warrant for him. 

Members of the jury, there will be a short delay. 
Then we will proceed. 

(Pause.) 

(In robing room.) 

MR. GRIMES: Mr. Wooten wants to make the 

application personally. Judge, but I will tell you what’ it 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. - 791.1020 


1 


_ 
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He wants to substitute a lawyer named David 
Michaels in my place. He has spoken to Mr. Michaels and 
he has been telling me — Mr. Wooten has been telling me 
that he and I have — 

THE COURT: Bring him in here. 

MR. GRIMES: Shall I bring him in here? 

THE COURT: Certainly. 

(Defendant enters robing room.) 

MR. GRIMES: If your Honor please, this is William 
Wooten, the defendant in this action. 

Mr. Wooten, you have an application to make to 
his Honor, I understand. 

THE DEFENDANT: Yes, your Honor. 

My counsel and I have reached an irreconcilable’ 
pcint. It seems very crucial to me. I would like to 
make application to obtain other counsel. 

, .THE COURT: When did you reach this irreconcilable 

point? This case was set for trial on September 19. This 

1 

is October 14. 

THE DEFENDANT: I was never informed it was set 
for trial. I was told I had a good chance for the case to 
be dismissed. I came to court last Thursday. I was told 
by my counsel my best course — it was impossible to have 
the case dismissed and we would be going to trial soon. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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That was the first I knew about it. 


THE COURT: Is that correct, that you never told 


him the date for trial? 


MR. GRIMES: That is not so, your Honor. 

THE COURT: When did you inform him as to the date 


for trial? 


MR. GRIMES: A week ago, that it was definite. 

Ten days ago, I should think. 

THE COURT: Who is the counsel that you seek to 
have take the place of your present counsel? 

THE DEFENDANT: Mr. David Michaels. 

THE COURT: Where is he? 

THE DEFENDANT: He is here in New York. First 
of all, he wanted — I had to dismiss him also because he 
wanted $3500, which I am not able to pay. He demanded it 
by Monday. I don't have it. So I was also trying to 
obtain money for another counsel to find out the position. 

THE COURT: It seems to me that this an attempt 
to delay this trial. It is not going to be delayed. 

THE DEFENDANT: Wait. September 19, your Honor, 
is not a week ago. I am not purposely trying to delay — 

THE COURT: September 19 was the date this case 

s 

was set for trial. Mr. Grimes has just stated to the Court 
that you were notified I believe at least ten days ago 
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of the date for trial. 

Is that correct, Mr. Grimes? 

MR. GRIMES: Yes, sir. 

THE COURT: This seems to me to be a ploy just 
to put this case over. I am not going to permit it. 

If you have another attorney you want to bring 
in to sit with Mr. Grimes — I am not going to relieve Mr. 
Grimes now. 

THE DEFENDANT: Can you ask Mr. Grimes if he 
sincerely thinks I am using a ploy to delay the trial? 

THE COURT: I don't need his judgment about it. 

I know when the case was set for trial. I set the case 
for trial and it was on September 19. 

THE DEFENDANT: I didn't know I was going to 
trial, your Honor. 

THE COURT: You knew it ten days ago. 

THE DEFENDANT: No, I didn't. I didn't under¬ 
stand that. 

THE COURT: In the first place, you were supposed 
to be here 10:00 o'clock this morning and you were not 
here. I was about to issue a bench warrant for your 
arrest. 

THE DEFENDANT: Isn't it possible I sincerely 
want a different lawyer, I did not understand the ramifica- 
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tions of the trial? 

THE COURT: How long will it take you to get 
another lawyer? 

THE DEFENDANT: A week or two. 

THE COURT: I am not putting this case over for 
a week or two by any manner or means. My calendar is set 
up with trials back to back. This means a complete dis¬ 
orientation. 

T’lE DEFENDANT: I was not informed of the amount 

of money. 

Will you tell him the first time I was given a 
fee for the trial? 

MR. GRIMES: I will say that when I originally 

r 

» 

investigated this case I made a recommendation to Mr. 
Wooten and to his father and I understood we had an agree¬ 
ment so my retainer did not include a trial fee, but when 
it became evident that Mr. Wooten had chosen a different 
course than I recommended, then I did set a trial fee and 
I informed His father of that fact because his father had 
paid me directly in another matter in which I represented 
his son here. So that is the business about his fee. 

THE DEFENDANT: Can you tell him when you 
informed my father of that? It was only four or five days 
ago and you couldn't reach my father. 

southern District court reporters, u.s. courthouse 

FOLEY SQUARE. NEW YORK. N Y. - 791.1020 





GW * Q3 

MR. GRIMES: I had,to leave a message for 
him, that's right. However, I am in the case and until 
his Honor relieves me I must continue. 

THE COURT: I am not going to relieve you. 

THE DEFENDANT: How can I pay the fee — 

THE COURT: Will your father pay the lawyer's 
fee for the other lawyer? 

THE DEFENDANT: I am trying to find that oat. 

THE COURT: Your father isn't difficult to get 

THE DEFENDANT: It's not that. It is $3500. 

THE COURT: I am not interested in what you 
pay a lawyer. 

THE DEFENDANT: I am saying I can apply for 
Legal Aid on my own grounds. 

THE COURT: I will not allow Mr. Grimes to 
get out of the case at this point. 

THE DEFENDANT: Your Honor, can you understand 
that Idid not understand I had to go to trial until 
Thursday? 

THE COURT: I don't understand it at all. It 
is quite obvious to me what's going on here. You are 
just trying to put this case over and delay it, and I am 
not going to permit any delay. 

THE DEFENDANT: Why would I want to delay it? 
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MR. GRIMES: Excuse me, if your Honor please. 

3 

I understand why your Honor draws that inference, but 

4 

really I believe Mr. Wooten is sincere. If I may say so. 

5 

Judge, I strongly recommend -- and Mr. Schatz knows 

6 

this, I discussed it with Mr. Schatz — I strongly 

7 

recommended a plea here. 

8 

THE COURT: I am not interested in that, Mr. 

9 

Grimes. He has an absolute right to go to trial and he 

10 

will get a trial if that's what he wants, but he is not 

11 

going to delay the trial. That is the only point I am 

12 

making. 

, 13 

MR. GRIMES: I really want to say he does 

14 

want another lawyer. He talked to Mr. Michaels, who 

15 

thinks he has a good chance of winning on a trial. I 

16 

have a difference of opinion, a very firm difference of 

17 

opinion, with Mr. Wooten in that respect. 

18 

THE COURT: Let me have my calendar, please. 

19 

I will give you an opportunity to get your own 

20 

lawyer, if you think you can get one, but from what I 

21 

understand, I doubt you can pay a lawyer. Can you? 

22 

THE DEFENDANT: Not personally, but I might 

23 

be able to borrow the money. 

24 

THE COURT: It is evident that you are just 

25 

running after a will of the wisp here. Let's get down 


- v . 
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to fundamentals. 

You file an affidavit you are without funds to 
engage a lawyer on your own account, and I will appoint 
a lawyer. I will appoint him forthwith this morning. I 
will direct him to confer with you today. £.will require 
Mr. Grimes to remain in the case to give him all informa¬ 
tion and the case will proceed to trial if the lawyer 
represents to me he will be ready either tomorrow or 
Thursday morning. 

THE DEFENDANT: Your Honor, if I talk to my 
father, all I need is a couple of days. 

THE COURT: You are not getting a couple of 
days. This was set a month ago. 

THE DEFENDANT: But as he said, I was only 
told ten days ago. 

THE COURT: That is ample time. 

THE DEFENDANT: Can you ask him — 

THE COURT: I am not conducting a further 
inquiry. If you are without funds to engage a lawyer, I 
will assign a lawyer free of charge to you. Do you 
understand that? 

THE DEFENDANT: I want to try to obtain David 

Michaels. 

THE COURT: You get David Michaels and I 
will put the case down for Thursday morning. 
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2 

MR. GRIMES: Yes, sir. 


3 

THE DEFENDANT: Hew could he be ready if he 


4 

hadn't discussed the fee with my family? 


5 

THE COURT: The fee has nothing to do with going 


6 

to trial. 


7 

THE DEFENDANT: I was under the assumption I 


8 

was not going to trial. My father wasn't informed I 


9 

was going to trial. 


10 

THE COURT: Your father is not on trial; you 


11 

are. 


12 

THE DEFENDANT: Ten days is not an inordinate 


13 

amount of time. 


14 

THE COURT: I tell you you are going to trial 


15 

in 48 hours from now. My calendar has been all arranged. 


16 

If you get Mr. Michaels, fine. If you don't, if you 


17 

notify me in one hour I will get a lawyer, and you remain 


18 

here and he will consult with you and he will give you 


19 

all the time you require and he will be ready to go to 

■ 1 

20 

i 

trial Thursday morning, and you are to remain in the case 


21 

until you are released an' you are to confer with whatever 


22 

lawyer it is, whether it is Mr. Michaels or a lawyer I 


23 

have chosen. 


24 

(In open court.) 


25 

THE COURT: Members of the jury, circumstances 

J 
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(Case called.) 

MR. SCHATZ: T 1, government Is ready. 

THE CLERK: Is the defendant ready? 

MR. MICHAELS: Ready. The defendant is ready to 
proceed, but I believe there are certain facts which both 
Mr. Schatz and I should disclose to the Court prior to 
proceeding, certain problems that have arisen and certain 
statements we wish to make for the record and for the 
information of the Court. 

MR. SCHATZ: Last night I learned for the first 
time that at one time there existed a U.S. Attorney inter¬ 
view sheet for one Randall Borchardt who will be a 
government witness in this case. This witness sheet was 
completed by Richard Weinberg, an Assistant United States 
Attorney in our office. Mr. Engel, who was in charge of 
this matter until approximately ten days ago, apprised me 
of the fact that he misplaced or somehow this document was 
no longer in his files, that he had searched through his 
entire file cabinet to find the whereabouts of this document 
and he was unsuccessful. Mr. Weinberg also stated that he, 
too, had looked through his entire folder and attempted to 
locate this document. Mr. Engel further stated that it was 
his recollection that this document merely related to 
questions of pedigree and that — 
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MR. MICHAELS: Objection. It directly contradicts 
what was said to me last night by Mr. Schatz. 

THE COURT: Mr. Michaels, why don't you let him 
finish his statement? 

MR. MICHAELS: Excuse me, your Honor. I apologize 

MR. SCHATZ: It is our understanding both from 
discussing the matter with Mr. Weinberg, Mr. Engel and Mr. 
Rosenberg — 

THE COURT: Who is Mr. Rosenberg? 

MR. SCHATZ: Mr. Rosenberg is Borchardt's attorney 
who was present at that interview. That to the best of 
their recollection Mr. Borchardt at that time did not make 
any statements with respect to this case. I should say 
further that no one is absolutely certain aa to that fact. 
They are basing that on their best recollection and in Mr. 
Weinberg'8 case, he has very little recollection at all as 
to the interview. 

I think it also should be noted that the goveramenl 
has turned over the 3500 material in this case a number of 
days prior to trial, including material which contains 
statements of Borchardt at the time of his arrest and it 
would be our view that, first of all, the evidence will show 
that in all likelihood no statements relating to the facts 
of this case were made at that time but, in any event, the 
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defendant has received statements of the defendant made at 


3 

about the seme time made to Agent James Oreenan of the Drug 


^ 4 

Enforcement Administration. 


5 

And finally, the government submits that thla la 


6 

an Instance in which this document, whatever its value, waa 


7 

lost through no bad faith at all. It Is an absolute instance 


8 

In which the document was lost or misplaced or disappeared 


9 

through no negligence on the government but merely waa a 


10 

good faith loss. 


11 

MR. MICHAELS: Your Honor, when I received a 


12 

telephone call last night from Mr. Schatz, who did disclose 


13 

to me the document In question was missing, he Informed me 


14 

that neither Mr. Weinberg nor Mr. Engel had any present 


15 

recollection of whether in fact statements were taken or 


16 

whether In fact those statements related to this case or 


17 

what their contents may ik./e been. He said they are both 


18 

furiously trying to remember whether statements were given 


19 

and. If so, what they might possibly have said. Borchardt 


20 

is a crucially important witness and the crucially Important 


21 

point from my point of view is there seems to be some 


22 

indication that he has never told the same story twice or 


23 

may, in fact, have at sometimes had some discrepancy in 


24 

what he was saying. We do think it is crucially important 


25 

as to what he told the United States Attorney's Office. 


1 _ 
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Furthermore, it is our belief, although Mr. 

Schatz refuses to affirm or deny this, tha in fact that 
missing document constitutes the United States Attorney's 
entire record reduced to writing of statements given by 
Borchardt to their office. In view of what we feel is the 
crucial importance of this document, we would urge that in 
fact it would be not in the interests of Justice if the 
Jury were permitted to hear Mr. Borchardt and not become 
aware of whatever statements were given at that time and the 
loss of that document or unavailability and the reasons 
therefor. 

THE COURT: You are assuming there is information 
in the document which would contradict his trial testimony. 
Is that your assumption? 

MR. MICHAELS: I am assuming that may well be the 

case. 

THE COURT: You don't know what statements he made. 
As I understand, Mr. Schatz and Mr. Weinberg state they have 
no recollection of what was contained in the document and 
I think Mr. Schatz went beyond it and states — did you 
have any contact at all with him or was it your predecessor? 
MR. SCHATZ: It was Mr. Engel, my predecessor. 

THE COURT: I correct that statement. It was 

Engel. 
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He states that there Is nothing more taken than 
his pedigree. 

MR. MICHAELS: Your Honor — 

THE COURT: I will require -- I will dispose of It 
very promptly. I will require the government to make 
available to you Mr. Schatz and Mr. Weinberg and who else 
allegedly ~ 

MR. SCHA.Z: I am Mr. Schatz. I think you meant 

Mr. Engel. 

THE COURT: I still mean Mr. Engel, that's right. 
Tell me, who had the interview? Was it Mr. Engel and Mr. 
Weinberg ? 

MR. SCHATZ: Mr. Weinberg had the interview. 

THE COURT: Anybody else? 

MR. SCHATZ: Prom the United States Attorney's 
Office, no, your Honor. 

MR. MICHAELS: Your Honor — 

THE COURT: Let me finish. I will require both 
Mr. Engel and Mr. Weinberg — 

MR. SCHATZ: I misspoke. James Greenan, an agent 
of the Drug Enforcement Administration, was present at that 
time and I believe his recollection is consistent with what 
I have represented to the Court. 

MR. MICHAELS: Your Honor, If I may, I think there 
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is somewhat of a discrepancy. I reiterate I asked Mr. 

Schatz to state on the record whether last night he told me 
this document contained not only pedigree but it may have 
contained statements — 

THE COURT: Mr. Michaels, it doesn't make any 
difference what he told you. It does make a difference what 
knowledge Mr. Engel, Mr. Weinberg and this other gentleman 
have, and will require they be made available to you for 
questioning in advance of their trial testimony if anybody 
is going to put him on the witness stand, whether the 
government intends to put him on the witness stand or you do. 
You may have a preliminary interview with him without the 
hearing and presence of government counsel and you may act 
accordingly. If you want to call him, you may call him. 

You are proceeding on the assumption that there is some 
information that this Mr. Borchardt gave or some statement 
he made which is bound to be at variance with his trial 
testimony. You can't possibly know that but you are 
entitled to know what he did say according to their best 
recollection since the government has represented that on 
the basis of the best evidence they have been unable to 
locate the report. I will make him available to you. 

MR. SCHATZ: Your Honor, I think it should be 
noted Mr. Weinberg and Mr. Engel are in the courtroom. 
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THE COURT: Let's get started on this thing. I die 
make a statement that they would be made available to 
defense counsel for an interview by him. You don't have to 
add the statement that they are here. I am directing they 
be made available. 

MR. SCHATZ: Very well. 

THE COURT: Call the Jury. 

MR. MICHAELS: Your Honor, there are some other 
matters prior to that which I feel compelled — 

THE COURT: What else is there? 

MR. MICHAELS: First, your Honor, with regard to 

I 

the conversation in court two days ago when I first appeared 
on this matter, I know the Court seemed to be of the opinion 
that the defendant was perhaps not being completely candid 
in requesting further time. First with regard to that, I 
feel obligated to disclose to the Court that I have spoken 
to three persons who heard from the office of the prior 
counsel within three or four days of last Tuesday, two 
days ago. I have learned that Mr. Grimes was ill and 
apparently a family member was acting on his behalf in 
handling this. There were conversations between that family 
member and my client, his father, his father's business 
associate, who had recommended that attorney. Apparently it 
was not disclosed to any of those individuals at the time 
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that this matter was scheduled for trial on Tuesday. There 
were certain other problems in the conversations that I do 
not feel are immediately germane but which I am willing to 
disclose to the Court. 

THE COURT: Let me say this to you, Mr. Michaels. 
Whether I had an attitude the defendant was being candid and 
forthright is quite beside the point. The defendant has a 
right to a speedy,fair trial. It has nothing to do with 
the trial proper. Put it out of your mind. I will accept 
your statement. I was concerned about the case going forwar 
in the light of other commitments, pressing commitments, the 
Court had and the long period of time that had passed from 
when the case was on my calendar and I set it for trial. 

It was a matter of five weeks. I must say I was shocked 
when the application for adjournment was made but that is 
water over the dam, it has nothing to do with the case, 
your client i3 entitled to a fair trial and let's go 
forward. 

MR. MICHAELS: I am ready to go forward. I want 
to put on the record ray objection to being compelled to go 
forward forty-eight hours between coming into the case and 
going forward. That has not given me sufficient time to 
read through the 3500 material, to look into the somewhat -- 

THE COURT: Mr. Michaels, let's not continue this. 
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I will decide that at that time. 

MR. MICHAELS: Your Honor, I think we may have one 
other matter, that is, Mr. Schatz informed me today he would 
object strenuously to our calling either Assistant United 
States Attorney Engel or Assistant United States Attorney 
Weinberg to testify about the only time Mr. Borchardt's 
statement was written down but when some oral statements made 
by him were reduced to writing and the fact that that documen 
was lost. 

THE COURT: I will not permit the jury to hear the 
evidence as to whether or not it was lost. You presented 
that matter yesterday. I made available to you all the 
witnesses in the case who had any knowledge of it. This io 
not to be tried before the Jury. 

We will go in3ide. I will announce to the jury 
that the defense is to go forward and then you may go 
forward. 

MR. MICHAELS: May I have three minutes to confer 
with my client, your Honor. 

THE COURT: After I make the announcement to the 
Jury that the government has rested and the defense may go 
forward. 

(In open court.) 

THE COURT: Members of the Jury, as you heard, the 
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government has rested. The defense may go forward. 

MR. MICHAELS: Prior to proceeding I find it 
necessary to ask for two to three minutes for a brief 
conference. 

THE COURT: I ,will give you tr.ore than two or three 

minutes. I will give you ten minutes. 

We will take our mid-afternoon recess at this 

time rather than later on. 

(Recess) 

THE COURT: Where is the defendant? 

MR. MICHAELS: One moment, your Honor. 

(Defendant enters courtroom.) 

MR. MICHAELS: The defendant will call one person 

in this proceeding, Susan Wilhemmer. 

THE COURT: I will hear you on that because of 
what you told my law clerk. You may come inside. 

(In the robing room.) 

THE COURT: You advised my clerk of the nature of 
the testimony by this witness. Say it for the record now. 

What is the offer of proof? 

MR. MICHAELS: Miss Wilhemmer will testify some 
six or seven months prior to the incidents which occurred 
here and which are the subject of these proceedings that she 
observed an incident along with Mr. Wooten wherein Mr. Wooten 
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reported Agent O’Connor to the Assistant United States 
Attorney and to the Drug Enforcement Administration after two 
of them along with others observed what appeared to be a 
false arrest and the deliberate planting of evidence. They 
signed statements, they gave statements to several officials, 
both in this building and DEA headquarters, and their names 
were, I assume, recorded in the files. She was not o witness 
to any sale of cocaine or any other incident which occurred 
herein, in that, however, this may establish a motive for 
selective memory or observation on the part of some 
government witnesses. We would urge that it is germane. 

THE COURT: Read that statement to me again. 

(Record read.) 

THE COURT: Six or seven months prior to when? 

MR. MICHAELS: I was informed it was early July, 
197^. So it is somewhat more than seven months before the 
time when Mr. O'Connor supposedly observed Mr. Wooten 
leaving Mr. Borchardt’s apartment. 

THE COURT: This witness is going to testify as 

to wha t ? 

MR. MICHAELS: As to her observation. 

THE COURT: Of whom? 

MR. MICHAELS: Agent O'Connor. 

THE COURT: Did what? 
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MR. MICHAELS: They observed an arrest on the 
street on Eighth Avenue at approximately 23rd Street in 
Manhattan where Agent O'Connor appeared to them to be plantingj 
evidence falsely. They reported it to the UEA and to the 
Assistant United States Attorney's Office in this building. 
They gave statements, they signed statements. Subsequently 
the arrests were dropped, no arraignment ever occurred. 

THE COURT: I sustain the government's objection 
to the offer of proof. 

(In open court.) 

THE COURT: If you have another witness, call 
another witness. 

MR. MICHAELS: The defense will present no other 
witnesses and will rest at this time. 

THE COURT: Will counsel give me an idea how much 
time you want to sum up? Suppose you come up here. 

MR, SCHATZ: I haven't actually timed it, your 
Honor, but I imagine I would ask for about twenty-five minutes 
for my initial summation and ten minutes for my rebuttal. 

MR. MICHAELS: I would estimate an hour, your 

Honor. 

THE COURT: You may have the hour. 

MR. SCHATZ: May I take more than twenty-five 
minutes, then? 
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UNITED STATES OF AMERICA 


3 

-against- 75 Crim. 670 


B 

WILLIAM WOOTEN 


5 

6 

New York, New York 

October 20, 1975 

10:00 A. M. 


7 

Before: 


8 

9 

HON. EDWARD WEINFELD, D. J., and a Jury. 


10 

(Jury present.) 


11 

THE CLERK: Ladies and gentlemen, the Court 


12 

is about to instruct the jury. All persons wishing to 


13 

leave may do so now. Those v/ho wish to stay must remain 


14 

seated until the completion of the Court's charge. 


15 

Marshal, secure the door. 


16 

THE COURT: Members of the jury: We are now 


17 

at the stage of trial where you will soon undertake your 


18 

final function as jurors, and here you perform one of the 


19 

most sacred obligations of citizenship, that is, acting 


20 

as ministers of justice. 


21 

You are to discharge this final duty in an 


22 

attitude of complete fairness and impartiality and, as was 


23 

was emphasized by me at the time of your selection as jurors. 


24 

without bias or nrejudice with respect to either the governmen 

t 

25 

or the defendant as parties to this controversy. 

l 
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The fact that the trial was of comparatively 
short duration by no means betokens its importance. It is 
important to the defendant, who is charqed with the 
commission of serious crimes; equally it is important to 
the government, for the enforcement of the criminal laws 
is a matter of crime concern to the community and its 
welfare. 

Let me add: the fact that the prosecution is 
brought in the name of the government, the United States 
of America, entitles it to no greater consideration than 
that accorded to any other party to the litigation. But 
bv the same token, it is entitled to no less consideration. 
All parties - government, corporations and individuals 
alike - stand as equals at the bar of justice. 

Your final role is to decide and pass upon the 
fact issues. You, the members of the jury, are the sole 
and exclusive judges of the facts. You pas 3 upon the weight 
of the evidence; you determine the credibility of witnesses; 
you resolve such differences as there may be in testimony 
and you draw whatever reasonable inferences may be warranted 
from the facts as you determine them. 

My function at this point is to instruct you 
as to the law, and it is your duty to follow these instruc¬ 
tions of law and to apply them to the facts as you may 
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with Wooten is not to enter into your deliberations, nor 
may you draw any inference for or against him or the govern¬ 
ment by reason of that fact. Whether persons named in 
the same indictment are to be tried together or separately 
is a matter of trial procedure which does not concern you. 

You are aware from his testimony that Randall 
Borschardt has pled guilty to the conspiracy count. That 
was his personal plea. That fact may not be considered 
against Wooten, the defendant here on trial, nor may any 
adverse inference be drawn against him by reason thereof. 

Guilt is personal. The? guilt or innocence 
of the defendant must be determined solely upon the evidence 
presented against him, or the lack of evidence. The 
charges against him stand or fall upon the proof, or the 
lack of proof, as to him and not as to any co-defendant 
or anyone else. 

There are certain principles of law which apply 
in every criminal case, and to which I made reference at 
the time of your selection as jurors. I repeat these. 

The indictment upon which the defendant is 
brought to trial is simply an accusation, a charge. It 
'is no evidence or proof of the defendant's guilt. No 
weight is to be given to the fact that a grand jury returned 
an indictment against the defendant. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N Y. - 791-1020 















GW 5 


& 27)/}-34 


He has pleaded not guilty. Thus, the government 
has the burden of proving the charqes against him beyond 
a reasonable doubt. 

The defendant does not have to prove his 
innocence. On the contrary, he is presumed to be innocent 
of the accusations contained in the indictment. This 
presumption of innocence was in his favor at the start of 
the trial, it continued in his favor throughout the trial, 
is in his favor even as I instruct you now, and continues 
in his favor during the course of your deliberations in 
the jury room. It is removed only if and when you, the 
members of the jury, are satisfied that the government has 
sustained its burden of oroof beyond a reasonable doubt. 

The question that naturally then comes up is 
what is a reasonable doubt. The words almost define 
themselves—that there is a doubt founded in reason and 
arising out of the evidence in the case, or the lack of 

evidence. It is a doubt which a reasonable person has 

t 

i 

after carefully weighing all the evidence. Reasonable 
doubt is a doubt which appeals to your reason, your 
common sense, Your experience and your judgment. It is not 
caprice, whim, speculation or conjecture. It is not an 
excuse to avoid the performance of an unpleasant duty. 

It. is not symnathy for a defendant. 
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certainty. In consequence, the law is in a criminal case 


that it is sufficient if the quilt of a defendant is proved 


beyond a reasonable doubt, not beyond all possible doubt. 


A word about the law that is the subject of 


the indictment and the difference between the counts in 


the indictment. 


The counts in the indictment charge violations 


of the Drug Abuse, Prevention and Control Act. This law 


was enacted by Congress in an effort to combat the illegal 


importation, distribution, possession and improper use 


of various drugs which have a substantial and detrimental 


effect on the health and .general welfare of the American 


people. 


Under that act, various drugs are classified 


as "controlled substances" and are listed in different 


schedules. These schedules include narcotic drugs as well 


as other types. Marijuana, which is not a narcotic drug. 


is included in Schedule I as a controlled substance. 


Cocaine, which is a narcotic drug, is included in Schedule 


II as a controlled substance. 


The first count charges that Wooten and the 


other defendants engaged in a consniracy to violate the 


Drug Control Law. I shall refer to the first count as 


the conspiracy count. 
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The third count, to which I shall refer as 
the substantive count, charges that Wooten and the other 
defendants named therein committed an actual violation of 
the law, which makes it unlawful for one to distribute 
or possess with intent to distribute a controlled drug. 

A conspiracy to commit a crime is an entirely 
different and separate offense from the substantive crime 
which is the objective of the conspiracy. 

The essence of the crime of conspiracy is an 
agreement or understanding to violate other laws. A con¬ 
spiracy, which is sometimes referred to as a partnership 
in crime, because it involves collective or organized 
actions, presents a greater potential threat to the public 
interest than the illicit activity of a single individual. 
Group association or organized activity renders detection 
more difficult than the instance of a single or lone 
wrong doer. 

Thus, because of the special dangers to the 
community of conspiracies to distribute controlled drugs. 
Congress enacted as part of the Drug Control Law a pro¬ 
vision that a conspiracy to violate the act constitutes a 
separate crime in addition to the substantive offense. 

Count 1 is based uoon a section of the law 
which provides in pertinent part: 
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"Any person who....conspires to commit any 
offense" in violation of the Drug Control Act is guilty 


of a crime. 


The actual violation of the act which is 


charged in Count 3, the substantive crime, is based upon 
another oart of the act which in pertinent part reads: 

"It shall be unlawful for any person knowingly 
or intentionally ... to ... distribute or possess with 
intent to ... distribute a controlled substance." 

Another law which comes into play in this case 
is known as the Aiding and Abetting Law, to which I shall 
hereafter refer, which in general terms makes it a crime 
for one to aid and abet another in the commission of a 


crime. 


Against this background of the applicable law, 
we turn to a consideration of the specific counts in the 
indictment. Since the essential elements which the govern¬ 
ment must prove in order to sustain the respective charge 
aro different for each, we shall consider each separately. 


ns to the first or conspiracy count, the grar.d 


jury charges 


From on or about the 1st day of February, 
1975, and continuously thereafter up to and including the 
date of the filing of this indictment, in the Southern 
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District of New York, Romeo Petrillo, also known as Roy, 
Margaret Petrillo, Vincent D. DiDonato, David McLean, 

Randall Borchardt, William Wooten and John Kelley, the 
defendants, and others to the grand jury unknown, unlawfully, 
intentionally and knowingly combined, conspired, confederated 
and agreed with each other to violate" and then there are 
listed various sections of the Druq Control Act. 

"2. It was part of said conspiracy that the 
said defendants unlawfully, intentionally and knowingly 
would distribute and possess with intent to distribute 
Schedule I and II narcotic drug controlled substances, 
the exact amount thereof being to the qrand jury unknown, 
in violation: and then again various sections of the act 
are listed with relation to marijuana, cocaine controlled 
substances." 

Following that there is a listing of overt acts, 
which I will again presently refer to. 

In order to convict the defendant on trial, 
the government must prove beyond a reasonable doubt the 
following essential elements: 

(1) the existence of the conspiracy as charged 
in the indictment, that is, an agreement or understanding 
to violate those provisions of law which prohibit the 
distribution or possession with intent to distribute cocaine 
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and marijua-.a; 




I 

(2) that the defendant knowingly associated 
himself with and participated in the conspiracy; and 

(3) that at least one of the conspirators 
knowingly committed at least one of the overt acts set 
forth in the indictment at or about the time and place 
alleged. 

Now let us consider under the first element 
what is a conspiracy. 

The idea of the conspiracy is simple. A con¬ 
spiracy is a combination, agreement or understanding of 
two or more persons, by concerted action, to accomplish a 
criminal or unlawful purpose, in this instance, to dis¬ 
tribute or possess with intent to distribute controlled 
substances, to wit, cocaine and marijuana. The gist of 
the crime is the unlawful combination or agreement to 
violate the law. The success or failure of the conspiracy 
is immaterial to the question of the guilt or innocence 
of a conspirator. 

However, in this case the government claims 
the conspiracy was successful in that cocaine was dis¬ 
tributed in consummation of sales. 

To establish a conspiracy, the government is 
not required to show that two or more persons sat around 
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the table and entered into a solemn nact, orally or in 
writing, stating that they formed a conspiracy to violate 
the law or setting forth the details or the means by which 
its object was to be achieved. Common sense will tell you 
that when persons in fact undertake to enter into a 
criminal conspiracy much is left to the unexpressed under¬ 
stand! ng. 

It is rare that a conspiracy can be proved by 
direct evidence. What the evidence must show in order 
to establish that a conspiracy existed is that two or more 
persons in some way or manner, through any contrivance, 
impliedly or tacitly, cams to a common understanding to 
violate the law or to accomplish an unlawful plan. 

In determining whether there has been an 
unlawful agreement, you may judge acts and conduct of the 
alleged co-conspirators which are done to carry out an 
apparent criminal purpose. 

The adage "Actions sneak louder than words" 
is armlicable here. 

Usually, the only evidence available is that 
of disconnected acts and conduct on the part of the alleged 
conspirators, which acts and conduct, however, when taken 
together with each other and considered as a whole, 
permit an inference that a conspiracy existed as conclusively 
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as by direct proof. You must first determine whether or 
not the proof establishes the existence of the conspiracy 
as charged in the indictment. 

In deciding the first element, you consider 
all evidence which has been admitted with respect to the 
conduct, acts and declarations of each alleged co-conspirator 
and such inferences as may be reasonably drawn therefrom. 

It is sufficient to establish the existence of 
the conspiracy if, from the proof of all relevant facts 
and circumstances, you find beyond a reasonable doubt that 
the minds of at least two co-conspirators met in an under¬ 
standing way to accomplish, by the means alleged, one or 
more of the objects of the conspiracy as charged in the 
indictment. 

If you do conclude that the charged conspiracy 
did exist, you next determine the second element, whether 
the defendant on trial was a member of the conspiracy. 

His participation in the conspiracy, if you find one did 
exist, must be established by the independent evidence of 
his own acts, statements and conduct, as well as those of 
the other alleged co-conspirators and the reasonable 
inferences to be drawm therefrom. 

To find the defendant guilty of the conspiracy, 
you must find beyond a reasonable doubt that, aware of the 
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existence of tne conspiracy and of its purposes, he was a 
willing participant with the intent to advance its purposes. 

To become a member of a conspiracy, a defendant 
need not know all the other members, their respective 
roles in it, nor all the details o: the conspiracy. 

Thus, in this case the proof indicates that 
the defendant knew only Borchardt, one of the alleged 
co-conspirators. 

Each member of a conspiracy may perform separate 
and distinct acts and at different times. Some conspirators 
may play major roles, while others play minor parts. In 
a word, it is not required that a person be a member of 
the conspiracy from its very start. A single act may be 
enough to draw one within the ambit of the conspiracy, 
provided the proof establishes that, aware of the conspiracy, 
ho knowingly associated himself with it and participated 
therein. 

However, mere knowledge or acquiescence in the 
object or the purpose of the conspiracy is not sufficient. 
More is required. This "something more" is generally 
described as a stake in the venture or a stake in its 
outcome. While a financial stake in a venture is not 
essential, if you do find that the defendant had such an 
interest, this is a factor that nay be considered by you 
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in deciding whether or not he was a member of the conspiracy. 


if you find one existed. 


One may join an existing conspiracy at any 


point during its progress, and however limited his role 


he is responsible for all that had been done even before 


he joined and that may be done thereafter in furtherance 


of its objectives. 


For example, in this case the government does 


not claim that Wooten was a member of the conspiracy in 


late February, 1975, when it alleges it had its onset. 


To establish his participation in the conspiracy it has 


offered evidence of Wooten's alleged acts and conduct on 


March 9th and then on the next day, March 10, 1975. 


To establish that the conspiracy existed 


earlier and continued, it has offered evidence of the 


acts and conduct of Dorchardt and other alleged co-conspira 


tors in furtherance of the alleged conspiracy that occurred 


on or about February 27, 1975, also thereafter including 


those events which took place on March 10, 1975, in the 


Third Avenue apartment participated in by Dorchardt, 


Petrillo and McLean. 


Should you find that defendant, as defined in 


those instructions, became a participant in the conspiracy 


on March 9th or March 10th, then ho is responsible for all 
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that was done in furtherance of the conspiracy during its 
continuance. 

A conspiracy has sometimes been described as 
a partnership in criminal purposes. Simply stated, by 
becoming a partner he assumed all the previous liabilities 
of the partnership. 

Once you are satisfied beyond a reasonable 
doubt that a conspiracy existed and that the defendant on 
trial became a member, then the acts and declarations of 
any other person found to be a member, made during the 
pendency of the consniracv and in furtherance of its 
objectives, are considered and acts and declarations of 
the defendant. 

. t 

Thus, if you find a conspiracy as charged 
existed of which Dorchardt was a member, then the distri¬ 
bution of marijuana or possession of marijuana with intent 
to distribute, or any sale of cocaine made by Rorchardt 
or any discussion, or act of his to further or arrange 
such a distribution or sale would be binding on Wooten, 
the defendant on trial, if you further find that he was a 
member of the conspiracy. This would be so even if such 
acts were committed when the defendant was not present. 

Accordingly, if you find that a sale of cocaine 
was made to Greenan, the undercover agent, in the apartment 
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at Third Avenue and further find that a conspiracy existed 
to effect the sale of which Borchardt and Wooten were 
members, the sale would bn bindim on Wooten even though 
he was not present. 

Summing it up in a simple way, if in fact 
there is a partnership in crime, nach partner acts and 
speaks for the other in the furtherance of the partnership 
business whether or not the other was present. 

The existence of a conspiracy and one's member¬ 
ship therein may be established by direct evidence or 
circumstantial evidence. 

These are rarely susceptible of proof by 
direct evidence. Usually they are established as a matter 
of reasonable inference based upon circumstantial evidence. 

Direct evidence is where a witness testified 
to what he saw, heard and understood and what he knows of 
his own knowledge, that v/hich comer: to him by virtue of 
his senses. 

Circumstantial evidence is where facts are 
established from which, in terms of common experience, one 
may logically infer other facts fhat are sought to be 
established. Circumstantial evidence, if believed, is 
of no less value than direct evidence, for in either case 
you must be convinced beyond a reasonable doubt of the 
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guilt of the defendant before a conviction may be had. 

In this case, the government relies upon both 
direct and circumstantial evidence. Whether the defendant 
knowingly and intentially participated in the claimed 
conspiracy presents issues of fact. Those issues concern 
^ ^^ ^ one s mind. Medical science has not yet devised 
an instrument v/hereby we can go back to the time of the 
occurrence of events and determine what was a person's 
intent or knowledge. These are determined from one's acts, 
his conduct and surrounding circumstances and such 
infcicnees as may be roasonablv drawn therefrom. 

I have often said to juries the state of a 
person's mind is as much a fact as the state of his 
digestion, and that is the fact issue you are called upon 
to decide. 

If you find circumstances of secrecy, intrigue, 
attempts to conceal the true nature of a transaction or 
false exculpatory statements, these may be considered by 
you as circumstantial evidence of criminal intent, or 
guilty knov/ledge. 

A final word of caution. 

Mere association of the defendant with an alleged 
conspirator or conspirators does not establish his participa¬ 
tion in a conspiracy, if you find one did exist. So, too, 
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more knowledge by the defendant of the conspiracy or anv 
illegal act on the part of other alleged co-conspirators 

is not sufficient to establish the defendant's membership 
in the conspiracy. 

Before the inference may be drawn that the 
defendant was a member of the conspiracy, you must, as I 
have already instructed you, be satisfied from the evidence 
presented by the government that he knowingly associated 
himself with the conspiracy with the specific i-tent to 
aid the accomplishment of its unlawful purpose. 

I have already mentioned the third essential 
element of the crime of conspiracy is that an overt act 
intended to effect the object of the conspiracy be committed 

by at least one of the co-conspirators after the unlawful 
agreement has been made. 

An overt act is any step, action or conduct 
which is taken to achieve, accomplish or further the 
objective of the conspiracy. The overt act need be neither 
a criminal act, nor the very crime which is the object 
of the conspiracy. 

Thus, in this case, the overt acts listed in 
the indictment are, under the heading "Overt Acts": 

"In pursuance of said conspiracy and to effect 
the objects thereof, the following overt acts were committed 
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in the Southern District of New York and elsewhere. 

"1. On or about February 27, 1975, defendants 
Komeo Potrillo, also known as Roy, Vincent DiDonato and 
David McLean met at 121-6 Freedom Avenue, Staten Island, 

New York, and delivered approximately one-eighth of a 
kilogram of cocaine. 

2. On or about March 7, 1975, defendants 
Randall Eorchardt, David McLean and Romeo Petrillo possessed 
approximately three ounces of cocaine. 

"3. On or about March 10, 1975, defendants 
William Wooten and Randall Eorchardt took a taxicab to 
1687 Third Avenue, New York, New York. 

"4. On or about March 10, 1975, defendants 
Randall Eorchardt, Romeo Petrillo, also known as Roy, and 
David McLean met in Apartment 2-S, 1687 Third Avenue, New 
York, New York. 

"5. On or about March 10, 1975, defendants 
William Wooten and Randall Eorchardt met in the /icinity 

of Jimmy Murray's Bar, 94th Street and Third Avenue, New 
York, New York. 

"6. On or about March 10, 1975, defendant 
Randall Eorchardt delivered approximately seven ounces of 
cocaine. 

”7. On or about March 10, 1975, defendants 
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Romeo Petrillo, also known as Roy, and David McLean received 

$ 200 . 

"fi. On or about May 5, 1975, defendant Randall 
Borchardt possessed approximately 20 pounds of marijuana." 

You will observe that some of these overt acts 
refer to criminal conduct, allegedly the objective of the 
conspiracy, such as the distribution of cocaine to 
purchasers. Other overt acts upon the surface appear 
innocent. Thus, for Wooten and Rorohardt to take a 
taxicab to the area of 1687 Third Avenue, New York City, 
and for them to meet in the vicinitv of Jimmv Murray's 
Bar at 94th Street and Third Avenue is not necessarily, in 
and of itself, criminal conduct. Rut if, as the government 
charges, the taxi ride and the meeting in the vicinity of 
the bar was for the purpose of furthering and concluding 
a sale of cocaine, then the ride and the meeting shed their 
outv/ard innocent appearing purpose and become overt acts 
to further the purpose of an illegal enterprise. 

It is not necessary for the government to prove 
that each member of the conspiracy committed or parti¬ 
cipated in the particular overt act, since the act of any 
one alleged co-conspirator done in furtherance of the 
conspiracy becomes the act of all the other members. 

Also, the government is not required to prove 
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each of the overt acts alleged in the indictment. It is 
sufficient if it proves the commission of at least one of 
the overt acts at or about the time alleged, in the Southern 
District of New York. 

I charge you that the Borough of Manhattan is 
within the Southern District of New York. 

A final word. 

While the ndictment charges that the conspiracy 
existed from on or about the 1st day of February, 1975, 
and continuously to July 7, 1975, the date of its filing, 
it is not essential that the government prove that the 
conspiracy started and ended on or about those specific 
dates. It is sufficient if you find that in fact a con¬ 
spiracy was formed and existed within the period set forth 
in the indictment and that at least one of the overt acts 
was committed in furtherance thereof within that period. 

In sum, under the conspiracy count, in order 
to convict the defendant, you must find beyond a reasonable 
doubt: 

(1) the existence of the conspiracy as charged; 

(2) a knowing participation in that conspiracy 

by him; and 

(3) the commission of at least one overt act 
in the Southern District of New York. 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N Y. - 791.1020 





1 


GW23 


^ 45 ^ ft-s L / 


Now let us turn to the substantive charge in 
Count 3 of the indictment, which reads: 

The Grand Jury further charges: 

"On or about the 10th dav of March, 1975, in 
the Southern District of New York, Randall Rorchardt, 

William Wooten, David McLean and Romeo Potrillo, also known 
as Roy, the defendants, unlawfully, wilfully and knowingly 
did distribute and possess with intent to distribute a 
Schedule II narcotic drug controlled substance, to wit, 
approximately 195.32 grams not weight of cocaine." 

I have already read to you the lav; unon which 
this substantive violation is based. It is desirable to 
read it again. It provides in pertinent part: 

It shall bo unlawful for any person knowingly 
or intentionally ... to ... distribute ... or possess with 
intent to ... distribute ... a controlled substance." 

In order to find the defendant guilty under 

this count, the government must establish beyond a reasonable 
doubt: 

(1) that on or about the date charged therein 
he distributed, or possessed with intent to distribute, 
cocaine, a narcotic controlled substance; 

(2) that he did so knowingly or intentionally. 
Phis means that he knew what he was doing, that the dis- 
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tribution or possession with intent to distribute was 
deliberate and purposeful, that his acts or conduct were 
calculated and v/ere not due to inadvertence, negligence 
or mistake; 

(3) that the substance in Government's Exhibit 
1 was in fact cocaine, a narcotic controlled substance. 

I charge you that cocaine is a narcotic 
controlled substance. 

Here the government has offered the testimony 
of a chemist that the contents of the exhibit includes 
cocaine. 

A few words about what is meant by "distributing 
or possessing with intent to distribute." 

You will note under the first element the offense 
is either the distribution or possession with intent to 
distribute a narcotic drug. The v/ord "distribution" is used 
in its ordinary sense. It simply means to transfer, to 
pass on, to hand over to another. 

The v/ord "possess" means to have something within 
your control. This does not necessarily mean that you 
must hold it physically. As long as an object is under 
your control, you possess it. 

And the word "intent" refers to a person's 
state of mind. 
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So the term "possess with intent to distribute" 


means to control an item with the state of mind or purpose 
to transfer or pass that item or deliver it to another 
person. That purpose may involve a contemplated sale, 
but a sale is not required. m this case, however, the 

government contends the possession with intent to distribute 
was to effect a sale. 

A further instruction on the word "possession." 

Possession may be of two types, actual or con¬ 
structive. Actual possession moans that a person knowinqly 
has personal, manual or physical control of the narcotics. I 
Constructive possession exists where the nar¬ 
cotics are in the physical possession of or handled by 
another person , but a defendant, the person alleged to 
have constructive possession, has the power to exercise 
control over the narcotics or their distribution, their 

movement, or to set the price for their sale or to cause 
their delivery. 

So, too, one who has a working relationship 
with another who has physical custody of narcotics so as to 
cause or effect their delivery to a prospective purchaser 
In consummation of a sale may be said to have constructive 
possession of the narcotics. 

In this case, the qovernment makes separate 


"l 
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contentions under the third count. First? it urges Wooten 
necessarily had actual physical possession of three ounces 
of cocaine, which it contends was handed over to him by 
Borchardt upon leaving the taxicab in which both had 
arrived at the Third Avenue area; that Wooten continued 
in physical possession of the cocaine durinq the period 
that Borchardt was in the apartment negotiating the sale 
of seven ounces with the undercover agent; and that Wooten 
had such possession until he handed over the three ounces 
to Borchardt to consummate a unit sale of seven ounces of 
cocaine to the agent. 

If, upon all the evidence, you are satisfied 
that Wooten had physical possession of the three ounces 
of cocaine, that he knew it was cocaine, which was to be 
part of a larger quantity to be sold to the undercover agent, 
and further find the government has established beyond a 
reasonable doubt the essential elements, that would be 
sufficient to convict him. 

But entirely apart from the foregoing, the govern¬ 
ment furth tends that the defendant had constructive 

possession based upon his alleged financial interest in the 
distribution of the cocaine and his alleged working relation¬ 
ship with Borchardt to consummate the sale of the cocaine 
to Greenan in which ho, Wooten, was to share in the proceeds. 
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The government here does not claim—indeed it 
cai ot, that there is nroof that Wooten v/as present in 
McLean's apartment during the negotiations for sale- 7 -that. 
he had physical possession of the seven ounces of cocaine 
at the time of the consummation of the sale, or that he 
there phvsically distributed it. 

To further establish its charge under the third 
count against Wooten, the government also relies upon the 
Aiding and Abetting Law to which I made earlier reference 
and which provides: 

"Whoever commits an offense against the United 
States or aids, abets, counsels, commands, induces or 
procures its commission, is punishable as a principal." 

This is a rule of criminal responsibility for 
acts which one assists another in performing. 

Thus, not only is the person who commits an 
illegal act guilty, but anyone v/ho consciously shares in 
and furthers a criminal act. In short, two or more persons 
may be involved in the commission of a crime. Their 
roles may be different and yet each may be held responsible. 

To aid and abet another to commit a crime, it 
must be shown beyond a reasonable doubt that a defendant 
in some way knowingly associated himself with and furthered 
the criminal venture of one who actually commits the crime. 
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intending it succeed. In other words, if one, fully aware 
of what he is doing, plays a significant role in facilitating 
or furthering a transaction prohibited by law, then that 
person is equally guilty with the person who directly per¬ 
formed the illegal act, even though the latter played a 
much greater or major part in the perpetration of the crime. 

However, knowledge that a crime is being 
committed or presence at the scene by themselves do not 
establish that a defendant is an aider and abettor. The 
companion of a person engaged in a crime is not an aider 
and abettor merely because lie furnishes company to the 
person engaged in a crime. More is required to establish 
that one is an aider and abettor. There must be proof 
that the defendant did something to forward the crime. 

The government contends that the defendant had 
a financial interest in pirt of the sale proceeds of the 
cocaine and that his going with norchardt to the area of 
the sale and his possession for a period of time of a 
portion of the total cocaine allegedly sold on that occasion 
was to protect his financial interest and to receive his 
share of the proceeds of the sale. 

To determine whether the defendant aided and 
abetted the commission of an offense, you may ask 
yourselves: Did Wooten accompany Horchardt to the area 
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of 1687 Third Avenue, and was he there while Borchardt 
was in the apartment? And, if so, why? 

If you find that Wooten associated himself with 
the venture that Borchardt was cnqaqed in, that ho par¬ 
ticipated in it as something he wished to bring about, and 
that he sought by his action to make it succeed, then you 
have sufficient upon which to find ho was an aider and 
abettor. 

Accordingly, you may find Wooten guilty of the 
offense charged if you find beyond a reasonable doubt that 
Borchardt was the principal who distributed the cocaine 
or possessed it with intent to distribute and that V/ooten 
aided and abetted him, provided, of course, the government 
also establishes beyond a reasonable doubt the other 
elements. 

To make such a finding, you must be satisfied 
beyond a reasonable doubt that, aware that the narcotics 
were being illegally distributed or sold, Wooten knowingly 
and intentionally played a significant role in furthering 
the transaction that he was not merely a spectator or 
innocent bystander or had merely accompanied Borchardt on 
a taxi ride. If you are not so satisfied, then he cannot 
be held as an aider and abettor. 

Against that background of the law, lot us 
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turn to the testimony \/ith respect to the charges. I 
will only briefly outline the evidence and the contentions 
upon which the parties rely. In their summations, counsel 
summed up extensively and reviewed the testimony of various 
witnesses. To again review in detail the testimony of 
each witness would be unnecessary renetition. 

The government, to establish its burden under 
the conspiracy and substantive counts, relies principally 
upon the testimony of the undercover agent, Greenan, and 
co-defendant Borchardt, who testified to cocaine and 
marijuana-related transactions before March 10, 1975, to 

establish that the conspiracy had its onset prior to that 
date. 

Greenan testified to a transaction on February 
27,, 1975, and to establish defendant's role and participa¬ 
tion in the conspiracy, the government relies upon 
Borchardt's testimony of their discussion on March 9, 1975, 
and further upon the evidence of events on March 10th, which 
it offers in support of both the conspiracy and the sub¬ 
stantive charges against the defendant. 

In sum, the government contends that all the 
evidence establishes that defendant was a knowing partici¬ 
pant in the conspiracy, aware of its purposes and objectives, 
and also in the substantive crime, which it charges was 
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in furtherance of the conspiracy. 

The government further stresses that defendant 
had a substantial financial interest in the sale of cocaine 
on March 10th. In substance, it contends that although 
$2,000 was loaned by defendant to Borchardt on March 9th 
to further a marijuana transaction, when that fell through 
Wooten was advised by Borchardt of a pending cocaine deal, 
was shown the cocaine and that thereupon Wooten knowingly 
associated himself with the enterprise to obtain the 
return of his loan as well as a profit, and that he went 
to the Third Avenue area to assist in the furtherance and 
consummation of the sale of seven ounces of cocaine in the 
protection of his financial interest. 

In addition to the foregoing, the government 
relies upon circumstantial evidence to support the charge. 

It has offered evidence that Wooten sought to have Borchardt 
give false testimony as to his, Wooten's, alleged role in 
the cocaine transaction, and to have him deny he knew 
anything about it. 

If you do so find, then you may consider this 
as evidence of defendant's consciousness of guilt. So, 
too, if you find that the statements concerning the 
Pictures taken of him on March 10th were false and intended 
by Wooten as exculpatory, that too may be considered by 
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you as evidence of consciousness of guilt. 

The defendant challenges the government's case. 
He relies upon the presumption of innocence in his favor; 
ho poants to contradictions in evidence offered by the 
government witnesses; to prior inconsistent statements by 
them;and also, in some instances, to disparities between 
the testimony of Greenan and Borchardt. He attacks the 
credibility of the principal witnesses against him. He 
contends that the government's case does not establish 
guilt beyond a reasonable doubt. 

I have not adverted to all the evidence upon 
which the government and defendant rely to support their 
respective contentions which were adva .ed to you in their 
summations. All evidence, whether or not I have referred 
to it, is important and must be considered by you. In my 
reference to testimony, I sought to state the substance 
thereof with complete accuracy. However, if perchance any 
reference to testimony does not agree or accord with your 
own recollection, and as I stated at the very start of 
‘ ' eSO ins tructions, you are to disr. ^ard such refeiences 
by me, and I emphasize this as strongly as words can convey. 
Always it is your recollection and yours alone that governs. 

You are called upon to decide t*e fact issues 
here, which requires you to pass upon the credibility of 
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IIg has pled guilty to the conspiracy charged against him 
and, o i I have already noted, that is his personal plea of 
guilty and is binding only upon him. 

In certain types of crime the government of 
necessity is frequently compelled to rely upon the testimony 
of accomplices. Otherwise it would be difficult to detect 
and prosecute some wrongdoers, and this is particularly 
true in conspiracy cases. Often the government has no 
choice in the matter. It must take the witnesses to the 
transactions as they are. 

There is no requirement in the federal court 
that the testimony of an accomplice be corroborated. It 
by no means follows that simply because one is an accomplice 
he is not capable of giving a truthful version of events. 

A conviction may rest upon the uncorroborated testimony of 
such a witness if it is found credible. 

However, the testimony of a witness who is an 
alleged accomplice should be viewed with great caution 
and scrutinized carefully. 

The ultimate question, I repeat, is: Did 
Dorchardt tell the substantial truth before you? Was his 
testimony induced by promise? Was the testimony induced 
by a belief that he will receive favorable consideration upon 
his sentence on his plea of guilty or has ho, under the 
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oath taken in your presence, made a clean breast of hs 

V 

3 

wrongdoing as a matter of conscience and told th • t . of 


4 

significant events? Has he, in the parlance of ..no day. 


5 

come clean? 


6 

If you find his testimony was deliberately 


7 

untruthful, you should unhesitatingly reject it. On the 


8 

other hand, if you are satisfied that he gave a truthful 


9 

version of events and that, unon the totality of the 


10 

evidence, the government has sustained its burden of proof 


11 

as outlined in these instructions, then you have sufficient 


12 

upon which to convict. 


13 

However, the government contends that entirely 


14 

apart from Borchardt’s evidence the testimony of the lav/ 


15 

enforcement agents is sufficient to sustain the charge. 

I 

16 

The fact that the agents were law enforcement 


17 

officers does not require that you give their testimony 


18 

greater weight or credence than that accorded the testimony 


IS 

of any other witness. Their credibility is to be judged 


20 

by the same standards applied to other v/itnesses who 


21 

testified, taking inco account their manner, demeanor. 


22 

motives and other factors which bear on - _dibility. 


23 

If you find that a v/itness has wilfully testified 

1 

24 

falsely to any material fact, you have a right to reject 


25 

the testimony of that witness in totality or to accept 

, 


• 
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only that part or portion which commends itself to your 
belief or which you may find corroborated by other evidence 
in the case. 

The defendant has not testified in this case. 

This is his absolute right, and in no respect may it be 
considered by you as any evidence against him or as a basis 
for any presumption or inference unfavorable to him. You 
must not permit that fact to enter into your deliberations 
or discussion. 

Th«- government to prevail must, with respect 
to each count, prove the essential elements by the required 
degree of proof, as alread'/ explained in these instructions. 
If it succeed as to a particular count, your verdict 
should be guilty. If it fails, it should be not guilty. 

You must consider each count separately and 
render a separate verdict as to each count. The erdict 
in each instance must be unanimous. Thus, your verdict 
may be guilty on both counts, not guilty on both counts, 
guilty on one and not guilty on the other, as the case 
may be. 

Your function .is to weigh the evidence in the 
case and to determine the guilt or innocence of the defend¬ 
ant solely on the basis of such evidence and these instruc¬ 
tions. Under your oath as jurors, you cannot allow a 
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consideration of the sentence which may be imoosed upon 


3 

the defendant, if he is convicted, to enter into your 


4 

deliberations or to influence your verdict in any way. 


5 

Your duty is to decide the case solely and only on the 


6 

evidence. In the event the evidence warrants a conviction. 


7 

the duty of imposing sentence rests solely with the Court. 


8 

Each juror is entitled to his or her own opinion. 


9 

but each should, however, exchange views with fellow jurors. 


10 

That is the very purpose of jury deliberation, to discuss 


11 

and consider the evidence, to listen to arguments of fellow 


12 

jurors, to present your individual views, to consult with one 


13 

another, and to reach an agreement based solely and wholly 


14 

on the evidence. Each must decide the case for himself 


15 

or herself after consideration with his or her fellow jurors. 


16 

If you have a point of view that differs from 


17 

that of fellow jurors and after further discussion and 


18 

consideration of the evidence you are persuaded that an 


19 

originally held point of view should yield in the light of 


20 

the evidence and the law, there is no reason why you should 


21 

not change a point of view, provided always it reflects your 


22 

own conscientious judgment as to how the case should be 


23 

decided. 


24 

Now, if the evidence warrants a verdict of 


25 

guilty, you must not flinch from your duty. On the other 



• 
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hand, if the government has failed to sustain its burden 

of proof, equally it is your duty to find the defendant 
not guilty. 

You may wait where you are. There are matters 
on which counsel may wish to see the Court. If so, I 
will see you in the robing room. 

(In robing room.) 

THL COURT: You may state your exceptions, Mr. 

Michaels. 

MR. MICHAELS: Your Honor, I would like to 
except to the charge as stated thus far first on the 
ground tiie Court has informed the jury within the context 
of Count 1 that the count charges that the purpose of the 
conspiracy under paragraph 2 was to distribute and possess ■ 
with intent to distribute Schedule I and II narcotic drug 
controlled substance, and has further instructed the jury 
that marijuana is not included within that definition 
but has thus far failed to inform the jury of the inference 
of deduction therefrom can be no conviction based solely 
on marijuana under Count 1, which we urge would be an 
a PP r °priate conclusion and perhaps necessary in order to 
make it clear to them just what categorization by schedule 
means in terms of this case. 

THE COURT: I don't understand what you mean 
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by your statement. 
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MR. MICHAELS: Your Honor, the problem may be 
that the jury may believe that Mr. Wooten was involved in 
some way with some marijuana conspiracy but not a cocaine 


conspiracy. 

THE COURT: The evidence is so clear as far as 
he is concerned that it's principally a cocaine-related 
transaction that I don't understand what you are saying. 

MR. MICHAELS: We would ask there cannot be a 
conviction under Count 1 solely from marijuana because they 
may believe he was guilty as to marijuana. 

THE COURT: If he attached himself to the 
conspiracy v/hich existed with respect to both, he would 
become a member of the conspiracy and liable for everything 
that was done in furtherance of it. 

Let's not argue it any further. The charge 
will stand as it is. 

MR. MICHAELS: Let the record reflect that we 
have previously requested that the jury be charged as to 
duress and the force of circumstances respecting the 
voluntary nature of an act. 

THE COURT: I am not going to let this record 
go unchallenged now. You make whatever statement you 
want with respect to excentions. 
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• MICHAELS: And that in a conversation with 
the Court's law clerk on the first day of trial, that 
beinq last Thursday, where we were asked to present 
comments upon the jury charges requested by the government, 
that wo included there within our request that the jury 
be charged as to the voluntary nature of an act or the 
involuntary nature of an act as affected by pressure of 
circumstances or duress. 

Further, we would like to ask the jury be 
charged as to simple possession. 

These arc our exceptions to the charge. 

However, we have one further exception and such 
relating to the factual review as stated by the Court in 
that the Court stated that the government has shown, I 
believe, but the Court may have stated that the government 
had contended — I am uncertain at the moment — that 
the mono'' was lent here for a marijuana deal which then 
fell through. 

In fact, there has boon testimony from the 
same government witness of two alternate and contradictory 
reasons for the provision of money by the defendant, one 
being that it was for marijuana, the other being that it 
was to help him get out of debt when he was under pressure. 

Ho explanation of this distinction or difference 
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has been provided but we would urge that in order to be 
completely even-handed it would be preferable if the jury 
were to be charged that in fact there has been conflicting 
testimony and not that there has been clear testimony as 
to one point of view. 

Further, I note that in the latter nart of its 
charge the Court made reference to the possibility that 
Mr. Wooten had asked Mr. Borchardt to lie. In fact, in 
my recollection of the testimony, it was,while the 
question to such effect v/as asked, Mr. Borchardt had stated 
in fact he had been asked simply to tell the truth and 
not to lie. If my recollection is incorrect, I will stand 
corrected, but that is my recollection and I would ask 
that there be some clarification made and that the jurors 
may recall it as I do. 

THE COURT: Have you finished? 

MR. MICHAELS: Yes. 

THE COURT: First I said I am going to not allow 
the record to go unchallenged with respect to your refer¬ 
ence to requests. 

You did not submit any written requests although 
I specified the time by which they were to be submitted. 

MR. MICHAELS: True. 

THE COURT: I made it perfectly clear to you 
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that any comment or discussion you had with my law clerk 
could not constitute a request, that that discussion 
related solely to the qovernment's requests, written 
requests, which had been submitted and your comments were 
invited. 

It is perfectly clear there was no comoliance 
with the rule and a failure to comely with my request that 
you submit written requests for instructions as required 
by the rules, and I am certainly not going to take any 
oral requests to charge. I indicated that to you Friday. 

I just don't understand why a lawyer would not follow the 
rules. 

Now, insofar as your other exceptions are 
concerned, some of these go to the factual review. I have 
already made it clear to the jury that their recollection 
of the evidence governs and it isn't anything that the 
lawyers said or anything the Court may say about the facts. 

Your exceptions are noted on the record as you 

gave them. 

(In open court.) 

THE COURT: Members of the jury, there has 
been a suggestion by defense counsel that I didn't 
accurately state with reference to some of the contentions 
as to the facts. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N Y. - 791-1020 







GW4 3 


Jj}1J 

I tried to impress upon you that I adhered 
to the record as closely as I could, but that if any 
fact matter I referred to was not in accord with your own 
independept recollection, to rely entirely upon your 
recollection and to reject whatever I have said as to a 
fact matter, and I repeat that aqain as strongly as I can* 

It is your recollection and yours alone that governs. 

Also, if there are in the record any matters 
which go beyond what I have said, I have indicated to you 
clearly that you must consider all the evidence in the case. 
All evidence is important and it doesn't make any difference 
whether counsel failed to refer to evidence during the 
course of their summations or whether I didn't touch upon 
all the evidence. Your duty is to consider all the 
evidence in the case. 

(Marshal sworn.) 

THE COURT: Off the record. 

(Discussion off the record.) 

TIIE COURT: Let the record indicate a copy of 
the indictment was given to the jury. 

You may go inside, members of the jury. 

(At 11:25 A. M., the jury retired to the 
jurv room to deliberate.) 
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MR. SCHATZ: I am handing up to the Court Govern¬ 
ment's Exhibit 3500 for identification, which is a list 
of 3500 information handed to defense counsel. I have 
shown defense counsel a copy of this list. 

(At 4:15 P. M., the jury returned to the 
courtroom.) 

THE CLERK: Members of the jury, please answer to 
your presence as your name is called. 

(Jury roll call.) 

THE CLERK: Madam Poreladv, has the jury agreed 
on a verdict? 

THE FORELADY: They have. 

THE CLERK: How do you find the defendant, William 
Wooten, as to Count 1? 

THE FORELADY: Guilty. 

THE CLERK: How do you find the defendant, William 
Wooten, as toCount 3? 

THE FORELADY: Guilty. 

THE CLERK: Madam Forelady, listen to your verdict 
as it stands recorded. You say you find the defendant, 
William Wooten, guilty as to Count 1 and guilty as to 
Count 3, and so say you all? 

THE JURORS: Yes. 

THE COURT: Any requests? 
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Your Honor: 


GIUEL) V; 


I believe your charge to the jury that was you may 
find the defendant 

(1) guilty on both counts, 1 and 3 

(2) guilty on count 1, not guilty on 3 

(3) guilty cn count 3, not guilty on 1 

(4) not guilty on either counts 1 or 3. 

and that we should have voted separately on each 
count. 
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I was intimidated and regretfully considered both * J ‘ 
counts, 1 and 3, together, not as separate issues, vV.-i' 

not only to the disadvantage to the defendant but ' 

also to our jury system. ... v 

. : • •. V' f . 

Please note I do not thank you for your consideration • 
m this matter. I feel it is your duty to all. * r! ’ 
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United States district Court 
United States Courthouse 
New York. N. Y. 10007 


a-n 


CHAMBERS OF 

Judge Edward Weinfeld 


October 22, 1975 


Paul J. Curran, Esq. 

Unitc*>i States Attorney for the 
Southern District of l!cw York 
Unite! States Courthouse 
Foley Siuara 
New York, How York 10905 

Attention ; Steven Schatz, Eoq. 


David S. Michaels, Esq. 
342 Madison Avenue 
Few York, New York 10017 


Re: United States v. Wooten 
75 Cr. 670 

< 

Dear Sirs: 

. 

I enclose for your information letter received 
this day from Patrick J. Treston, a juror in the above 
trial. I have directed that the original be ftied with 
the official court file. 


Since the substance of the letter seeks to im¬ 
peach the jury's verdict, the court does not propose to 
take any action thereon. See McDonald v. Plcss, 238 U.S. 
264 (1915) ; United States v. Dioguardi, 492 F.2d 70 (2d 
Cir. 1974); Poindexter v. Groves, 197 F.2d 915 (2d Cir. 
1952); United States v. Grieco, 161 F. Supp. 633, 684 
(S.D.N.Y.), aff'd. 261 F.2d 414 (2d Cir. 1958), cert . 
denied . 359 U.S. 907 (1959). 



yours, 




United States District Judg 



cc: Mr. Patrick J. Treston 






In the prince of the attorney for the govrrnm: 
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t?J2Li with counsel 


I_j f,Ol O CONTENDERE, lT"U NOT GUIU Y 


I_| GU1I TY, and Ihc couil being satisfied that 

there is j factual basis for tlic plea. 


There being a Cj.i.IlT verdict of 
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. section* On or.eh of counts 1 o. 3 to run t'.c.ic.i 
Kxecuticn of the remainder of the sr.itcr.-c i. 
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jiursunnt to the provisions of title 21, sent 
defcnch nt is placed cn Special Parole 1 • * 
to cci ionce upon the expiration of er i f. . 
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Appeal be filed expeditiously rui.1 nil -'.'.u 
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